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OPINION

AnitaMartino wasinjured in an automobile accident and received treatment fortheseinjuries
at Sumner Regional Medical Center (SRMC). Ms. Martino filed suit against Robert L. Dyer, the
driver of the other vehide involved in the collision, and informed SRMC that she was seeking
damagesfrom the other driver. Raher than filingalawsuit against Ms. Martino to collect onitshill,
the hospital held her outstanding acoounts for some time. After she notified the hospital she was
proceeding against the other driver, SRM C filed an amended Notice of Hospital Lienfor theamount
of $8,786.00 pursuant to Tenn. Code Ann. § 29-22-101. Ms. Martino and Mr. Dyer reached a
settlement agreement for $42,500. Mr. Dyer’s attorney delivered a check for this amount to Mr.
Ddlton, attorney for Ms. Martino. Mr. Ddton retained the $8,786.00 claimed by SRMC, despite
inquiriesfrom the hospital asto itsstatus, and then filed amotion for attorney fees*for the collection
of monies on behalf of Sumner Regional Medical Center in the amount of $8,786.00" requesting



one-third of theamount of the hospital lien. Thetrial court granted thismotion, ordering Mr. Dalton
to pay $5,887.00to SRMC. Thetrial court found that Mr. Dalton had already deducted hisfeefrom
the net settlement and ordered that the remaining $2,899.00 of the total money attached by the
hospital lien be given to Ms. Martino as compensation. Thetrial court stated:

[ T]heamount due Sumner Regional Medical Center from. . . the settlement proceeds
heldin escrow isthe amount of thelien filed |essthe amount of attorney fee charged
Ms. Martino on the amount claimed by the lien. The attorney fee charged on the
amount claimed by the lien should be the same percentage as was charged on the
entire settlement. The amount of the attorney fee charged Ms. Martino on the
amount of the lien of Sumne Regional Medical Center shall be refunded to Ms.
Martino out of the proceeds of the settlement funds held in escrow by Attorney
Dalton.

In essence, the trial court awarded Ms. Martino’s counsd 33% of the hospitd’ srecoveryto
be deducted from the hospital’ s payment.

l.
We begin our andysis with the statute creating hospital liens:

a) Every person, firm, association, corporation, institution, or any governmental unit,
including the state of Tennessee, any county or municipalities operating and
maintaining a hospital in this state, shall have alien for all reasonable and necessary
charges for hospital care, treatment and maintenance of ill or injured persons upon
any and all causes of action, suits, clams, counterclaims or demands accruing to the
person to whom such care, treatment or maintenance was furnished, or accruing to
thelegal represantatives of such pason in the caseof hisor her death, on account of
illness or injuries giving rise to such causes of action or claims and which
necessitated such hospital care, treatment and maintenance.

b) The hospital lien, however, shall not apply to any amount in excess of one-third
(1/3) of the damages obtained or recovered by such person by judgment, settlement
or compromise rendered or entered into by such person or his or her lega
representative by virtue of the cause of action acaruing thereto.

¢) The lien herein created shall be subject and subordinate to any attorney’s lien
whether by contrad, suit or judgment upon such claim or cause of action and shdl
not be applicable to accidents or injuries within the purview of the Tennessee
Workers Compensation Law, compiled in chapters 9-12 of title 50. Any such lien
arising out of amotor vehicle accident shall not take priority over amechanic’slien
or prior recorded lien upon a motor vehicle involved in said accident.



Tenn. Code Ann. § 29-22-101 (2000).

The Attorney General of Tennesseehas opined that the legslative purpose of this statuteis
to protect hospitas.

In enacting this legislation [hospital lien statute], the legidlature indicated that the
purposeof thisActisto createliensfor hospital sto ensurethat hospital billsare paid.
(Senate Debateon S.B. 824 (February 11, 1970) (Tape No. S-056). Thelegidlature
recognized that hospitals were losing funds from providing careto individuals who
later collected a settlement or judgment for their injuries but failed to pay their
hospital bills. 1d. Thelegisature noted that this Act would help keep hospital costs
down by setting up an orderly method for the establishment of liens on such
settlements or judgments. (House Debate on H.B. 1056 (S.B.824) (February 20,
1970) (Tape No. H-126).

Op. Tenn. Att'y Gen. 94-067 (May 13, 1994).
Courtsin other states have found a similar purpose in similar hospital lien datutes:

The purpose of ahospital lien statute istoprovide hospital s an additional method of
securing payment for medical services, thus encouraging the prompt and adequate
treatment of acadent victims.

Bashara v. Baptist Mem'| Hosp. Sys., 685 S.W.2d 307, 309 (Tex. 1985).

Similarly, the Indiana Court of Appealshasfound that Indiana’ s hospital lien statute has as
its underlying purpose “to [ensure] that hospitals are compensated for their services.” Community
Hosp. v. Carlisle 648 N.E.2d 363, 365 (Ind. Ct. App. 1995).

By allowing health care providers direct interests in funds collected by personal
Injury patients, the statute furthers the important policy of reducing the amount of
litigation that would otherwise be necessary to secure repayment of the health care
debts.

Id.

We interpret Tenn. Code Ann. § 29-22-101 as providing hospitals with a mechanism to
ensure that those people who recover damages for injuries pay their hospital bills out of those
recoveries. The hospital, of course, is not obligated to file alien and is not precluded from other
remedies available to it to collect from any patient who has not paid his or her bill.



Thetria court herein read subsection (c) of Tenn. Code Ann. § 29-22-101 as subordinating
the hospital’ s lien to Mr. Dalton’ sfees. We disagree and interpret the priority-setting provision to
apply only where the recovery isinsufficient to meet both the attorney’ slien and the hospital’ slien.

We agree with the reasoning of the Court of Appeals of Indiana as set out in Community
Hospital v. Carlisle, a case involving the same issue presented in the case before us and based on
Indiana’ s hospital lien statute. That court stated:

Where settlement, compromise or other proceeds are sufficient to pay al interested
parties, rulesregarding order of payment serve no useful function. A problem arises
only wherefunds are insufficient to meet all daims.

Carlisle, 648 N.E. 2d at 365.

The Indiana court recognized the various interests which that state’s statute attempted to
accommodateand noted that by expressly allowing attorneysto collect their feesbefore satisfaction
of other liens, the statute hel ped ensure that personal injury claims are pursued on behdf of injured
personswho cannot initially afford atorney fees. Seeid. Both the Tennessee statute and the Indiana
statute, by different methods, ensure that the injured person’s recovery cannot be depleted by the
hospital’slien. Tenn. Code Am. § 29-22-101(b) limitsthe hospital lien to one-third of the damages
recovered.

A lienisalegal claim on property for the payment of a debt or obligation. See Keep Fresh
Filters, Inc. v. Reguli, 888 S.W.2d 437, 443 (Tenn. Ct. App. 1994). Ms. Martino owed the hospital
for the services provided, and sherecovered damages which included her medicd costs. She also
owed her attorney for his services on her behalf. It is undisputed that the amount Ms. Martino
recovered was sufficient to pay both the hospital and her lawyer.! Therefore, the lawyer and the
hospital were not competing for the same money and theissue of priority of their rightsissimply not
relevant.

Other provisions of the Tennessee hospital lien statutes contravene any implication that the
hospital’ srecovery can be reduced by anything other than its statutory one-third limit. The statutes
provide that any acceptance of arelease of a claim for damages and any settlement of such claim,
in the absence of arelease of the lien by the hospital lienholder, constitute an impairment of the
hospital’ slien. Tenn. Code Ann. 8 29-22-104(b)(1). “[T]helienholder shall be entitled to an action

lI n hisbrief, Mr. D alton attemptsto argue that the $8,786.00 is, actually, more than one-third of M s. Martino’s
net recovery. Wefind no basisfor applying Tenn. Code Ann. § 29-22-101(b)’ s limitation of one-third of the settlement
amount to anything other than the settlement amount. See Spivey v. Anderson, No. 02A01-9704-CV-00075, 1997 WL
563190 at *5 (Tenn. Ct. App. Sept. 9, 1997) (noTenn.R. App.P. 11 application filed). Further, although Mr. Dalton’s
argument appears to refer to the effect of litigation expenses, there is nothing in the record before us establishing such
expenses.
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at law for damages on account of such impairment.” Id.; see also University of Tennessee v.
Prudential Ins. Co., No. 03A01-9611-CV-00345, 1997 WL 119582 at * 3 (Tenn. Ct. App. March 18,
1997, order on Rehearing July 1, 1997) (perm. app. denied Dec. 22, 1997) (hospitd lien applied to
contractual obligation of insurer who paid itsinsured for hospital costs, and hospital wasentitled to
recover full amount of the lien as damages in suit against insurer for impairment of its lien).

We conclude that the statute provides no basis for the reduction by the trial court of the
amount due to the hospital.

Mr. Dalton asserts alternative or additional bases for the trial court’s decision. Before we
examinethose bases, however, itisimportant to identify the specific effect of thetrial court’ sruling.
Whilelimiting the total amount of fees payable to Mr. Dalton, the court ordered that the hospital’s
lien amount be reduced by 33% and that Ms. Martino’s attorney fees be reduced by that much. In
essence, thetrial court required the hospital to pay Ms. Martino’ s lawyer asif he had also been the
hospital’ slawyer. Mr. Dalton describesthe order asreguiring the hospital to pay itsshare of attorney
fees necessary to recover the settlement on apro ratabasis. He assertsthat the order appropriately
recognizes the benefit the hospitd received due to his efforts.

The generd rulein Tennessee, however, is to the contrary.

Thereare, of course, many situationsin which the work of an attorney proves useful
to persons other than his own client. The normal rule in such casesis that he must
look only to his client, with whom he has contracted, for his compensation,
notwithstanding the acceptance of benefits by others.

Travelersins. Co. v. Williams, 541 SW.2d 587, 589 (Tenn. 1976).

While acknowledging the general rule, Mr. Dalton asserts that the situation before us falls
within arecognized exception. Mr. Dalton’s motion for attorney fees was originally based upon a
theory of quantum meruit. In asupplemental memorandum, he al so asserted alternative theories of
subrogation and the common fund doctrine. On appeal, Mr. Dalton argues the common fund
doctrine and unjust enrichment. Each of these theories must be examined in the context of the
particular facts of this caseand with recognition that the begnning point is the general rule tha a
lawyer must ook to his or her client, not othersincidentally benefitted by the atorney’ s efforts, for
payment of fees.

“A quantum meruit action is an equitable substitute for a contract claim pursuant to which
a party may recover the reasonable value of goods and services provided to another” under certain
circumstances. Swafford v. Harris 967 SW.2d 319, 324 (Tenn. 1998). Among the circumstances
required to be shown are (1) that the parties to the transaction should have reasonably understood



that the person providing the goods or services expected to be compensated and (2) that it would be
unjust to retain the goods or services without payment. Seeid.

Thefactsinthiscase demonstrate that the hospital did not hireMr. Daltonto act initsbehalf.
Mr. Daltonwashired by Ms. Martino to pursue her claim against the driver who caused her injuries.
The record herein includes an undisputed affidavit from an employee of the hospital’ s accounting
department. It documentsthehospital’ seffortsto get Ms. Martino to pay her bill. Aftertelling Ms.
Martinothatit couldnot hold the accountsindefi nitely, thehospital received aletter from Mr. Dalton
asking for “ some understanding on your part in your effortsto satisfy any outstanding medical bills.”
The hospital filed itslien, but continued to seek information regarding any legd action Ms. Martino
might take, including communications with Mr. Dalton’s office. The affidavit makesit clear that
thehospital’ seffortsand interest were saely related toitscollectingfrom M s. Martino the $8,786.00
it had billed her. The affidavit concludes:

SRMC did not employ Attorney Dalton to represent its interest in regard to the
Hospital Lien which applies to the above gyled lawsuit. Attorney Dalton has not
provided avaluable serviceto SRMC. To encourage SRMC not to pursue collection
actionsagainst hisclient, Plaintiff Martino, Attorney Dalton suggested to SRM C that
it file aHospital Lien, which would protect itsinterest in recovering the amount of
its hospital charges.

Although the affidavit’s conclusions are not undisputed statements of fact and Mr. Dalton
disagreeswith any legal conclusionto bedrawn fromthefacts, Mr. Dalton hasfurnished no evidence
that he had any agreement with the hospital to represent it. The hospital wasMs. Martino’ screditor
and had available to it various remedies to collect the debt she owed, regardless of her ability to
collect damagesfor her injuriesfrom another party. We agree with the Supreme Court of Montana,
which stated:

The attorneys here simply performed the services they were obligated to perform
under their employment contract with their client, the accident victim. The client
received the benefit of hea attorneys services in the form of accident settlement
proceeds from which she could pay the hospital bill she owed to the hospital and
discharge its lien. The fact that an incidental benefit was also received by the
hospital from her attorneys’ servicesin the form of settlement proceeds from which
itsbill could be paid does not, in itself, createan implied contract by the hospital to
pay her attorneys for their services.

Ssters of Charity of Providence of Mortana v. Nichols 483 P.2d 279, 282-83 (Mont. 1971).
In addition, Mr. Dalton has not met another requirement for a successful quantum meruit
claim: a showing that it would be unjust for one party to retain the goods or services provided

without payment. On appeal, Mr. Dalton has also argued, independently of aguantummeruitclaim,
that the hospital would be unjustly enriched if it were not required to pay a pro rata share of the
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attorney fees involved in acquiring the settlement for Ms. Martino. We disagree that the hospital
would be unjustly enriched by receiving full payment for the medical servicesit provided. Thereis
no dispute that the services were provided and no dispute asto their reasonableness. The hospital
was entitled to full payment of its bill from Ms. Martino, and we cannot see how receiving that
payment could be considered unjust enrichment. See Broadlawns Polk County Hosp. v. Estate of
Major, 271 N.W.2d 714, 716 (lowa 1978) (in reponse to asimilar unjust enrichment argument, the
court noted that the patient, rather than the hospital, would be unjustly enriched if the hospital were
required to pay a portion of the patient’s attorney fees).

V.

Mr. Dalton’ s aternative argument regarding subrogation must also fail. Subrogation isthe
substitution of another person in the place of acreditor, so that the person in whose favor it is
exercised succeeds to the rights of the creditor in relation to the debt. See York v. Sevier County
Ambulance Auth., 8 SW.3d 616, 618 (Tenn. 1999); Blankenship v. Estate of Bain, 5 S\W.3d 647,
650 (Tenn. 1999). A right of subrogation may arise by contract, by application of equitable
principles, or by application of astatute. See Blankenship, 5 S.W.2d at 650. However, subrogation
isonly available where the subrogee pays a debt for which the other party is primarily liable. See
InreYeargin, 116 B.R. 621, 622 (Bankr. M.D. Tem. 1990). In the case beforeus, the hospital has
not paid adebt for Ms. Martino, and Mr. Dyer, the defendant, is not Ms. Martino’ s creditor. None
of the required elements to establish subrogation is present, and the hospital cannot be substituted
for Ms. Martino in pursuing a claim for damages against Mr. Dyer.

AnIndianaCourt of Appeal shasrecognized thedifference between asubrogeeand ahospital
lienholder by holding that Indiana s hospital lien statute, which is comparable to that of Tennessee,
does not subrogate the hospital for its patient. The court concluded that:

[W]e have stated that subrogation isa*“alegal fiction through which a person, who
not as a volunteer or in his own wrong, and in the absence of outstanding and
superior equities, pays the debts of another, is substituted to all rights and remedies
of the other.” In this case [the hospital] did not “pay” the debts of [the patient], and
the hospital lien statute does not gve [the hospital] aright to substituteitself in place
of [the patient] to cdlect aclambelongingto. .. itspatient. The hogital merely
hasan interest in the proceeds of aclaim or settlement that [the patient] isto receive.

National Ins. Ass nv. Parkview Ment | Hosp., 590 N.E.2d 1141, 1145 (Ind. Ct. App. 1992) (citations
omitted).

In a case involving whether the attorney for an injured party was entitled to fees from the
insurer subrogee, our Supreme Court stated:

Upon payment by the insurer of aloss, it becomes the real party in interest with
respect to the subrogation daim and has the right to bring suit in the name of the
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insured or in its own name. The insurer may intervene in an action brought by the
insured against a wrongdoer and assert its subrogation claim therein but, it cannot
bring suit against the wrongdoer after judgment has been rendered in the insured's
action. In short, the subrogation claim is the property of the insurer to deal with as
it pleases so long as the rights of others, e.g., the insured or the wrongdoer, are not
prejudiced.

It follows that whether or not an attorney is entitled to collect from the insurer afee
with respect to a subrogation claim depends upon whether an express or implied
contract or aquasi contractual rdation exists between them.

Travelersins. Co, 541 S\W.2d at 590 (citations omitted).

Thereis no evidence in the record before us of acontract, express or implied, between the
hospital and Mr. Daton. Because Mr. Dalton represented Ms. Martino, a debtor of the hospital
which was prepared to take necessary action against her to collect the debt owed, it would be
inappropriateto assumethat Mr. Dalton al so undertook to represent the hospital’ sinterests. In any
event, the hospital was not a subrogee to Ms. Martino’ s action against Mr. Dyer.

V.

Like quantum meruit, the “common fund doctrine” is an equitable concept designed to
prevent unjust enrichment. Tennessee courts have recognized the common fund doctrinein those
circumstanceswheremorethan one party and counsel have contributed to securing asinglejudgment
that inures to the benefit of all the parties. In such situations, the common fund doctrine may be
applied to determine the allocation of fees and expenses. See PST Vans, Inc. v. Reed, Nos. 03A01-
9901-CV-00113 and E199901963 COA R3 CV, 1999 WL 1273517 at * 3 (Tenn. Ct. App. Dec. 28,
1999) (no Tenn. R. App. P. 11 application filed). Essentially, the common fund doctrine is an
exception to the general rulethat attorneys may ook only to theclientswithwhom they contract for
compensation. It providesthat “a private plaintiff, or his attorney, whose efforts create, discover,
increaseor preserve afund to which othersalso have aclaimisentitled to recover from the fund the
costsof hislitigation, including attorneys' fees.” Hobsonv. First SateBank, 801 S.W.2d 807, 809
(Tenn. Ct. App. 1990) (quoting Vincent v. Hughes Air West, Inc., 557 F.2d 759, 769 (9th Cir. 1977)).

Our Supreme Court has recognized the doctrine:

There are, of course, many situationsin which thework of an attorney proves useful
to persons other than his own client. The normal rule in such casesis that he must
look only to his client, with whom he has contracted, for his compensation,
notwithstanding the acceptance of benefits by others. But, an exception to thisrule
ismadewhenever one person, having assumed therisksand expenseof litigation, has
succeeded in securing, augmenting, o preserving property or a fund of money in
which other peopleare entitled to share in common. In that event, the expenses of
theaction are borne by each participant according to hisinterest. Thefairest and most
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efficient means of distributing these costs is thought to be to make them a charge
upon the fund itself. This device, known as the 'fund doctrine, was invented by
courts of equity to prevent passive beneficiaries of the fund from bang unjustly
enriched. Itis, therefore, never applied against persons who have employed counsel
on their own account to represent their interests. Thus, the right to employ counsel
of one's own choosing is preserved.

Travelersins. Co., 541 S.W.2d at 589-90 (citations omitted).

In Travelers, the court implied, without specifically holding, that the common fund doctrine
may apply to actions involving an injured party and the insurer subrogee, on the basis that the
subrogee becomes areal party ininterest in an action against the party causing the injury. Hobson
v. First Sate Bank involved payment of atorney fees in a class action lawsuit, and this court
determined that the attorneysfor the class were entitled to recover their feesfrom the common fund
or, in effect, fromall classmembers, including those represented by other counsel. See Hobson, 801
S.W.2d at 812. Damagesrecovered in aclassaction on behalf of aclassof plaintiffsunquedionably
constitute a “common fund.” Tennessee courts have also applied the common fund doctrine to
damagesin awrongful deathaction where more than one party has a statutorily-created claim. See
Wheeler v. Burley, No. 01A01-9701-CV-00006, 1997 WL 528801 at *4-*5 (Tenn. Ct. App. Aug.
27, 1997) (perm. app. denied Apr. 13, 1998); In re Estate of Sout, No. 01A01-9308-CH-00360,
1994 WL 287765 at *4 (Tenn. Ct. App. June 29, 1994) (no Tenn. R. App. P. 11 application filed);
PST Vans, Inc. v. Reed, 1999 WL 1273517 at *5; Spivey v. Anderson, No. 02A01-9704-CV-00075,
1997 WL 563199 at * 5 (Tenn. Ct. App. Sept. 9, 1997) (no Tem. R. App. P. 11 application filed).

We are unaware of any other situation in which Tennessee courts have applied the common
fund doctrine. It is axiomatic that the “common fund doctrine” can be applied only where a
“common fund” exists. See Tennessee Sall Schools Sys. v. McWherter, No. 01A01-9211-CH-
00447, 1993 WL 295006 at *6 (Tenn. Ct. App. Aug. 4, 1993) (perm. app. denied Mar. 7, 1994) (the
“common fund” doctrineisinapplicable wherethereisnojudicially created commonfund). There
isno such fund inthissituation because the hospital has no claim against athird party who may have
caused the injuries treated by the hospital. Its claim is against its debtor.

The hospital lien statutes make it clear that the filing of a lien does not give a hospital a
cause of action against an alleged tortfeasor:

The provisions of this chapter shall not be construed as giving any hospital an
independent right of action to determineliability forinjuries sustained by any person
covered herein nor shall any settlement or compromise of a claim entered into on
behalf of such person require theapproval of the hospital.

Tenn. Code Ann. § 29-22-107(a).



The common fund doctrine is not applicableto this case, primarily because SRMC and Ms.
Martino do not have equal rights to share in the settlement funds. SRMC is a creditor who may
collect from Ms. Martino regardless of the source of the fundsshe usesto pay her hospital bill. The
settlement itself belongsto Ms. Martino. The hospital has no cause of action against Mr. Dyer. The
proceeds of the settlement are nat a“ common fund” because the hospital and Ms. Martino are not
entitled to share in the settlement in common.

V.

Accordingly, we reverse the order granting Mr. Dalton’s request for apro rata share of
attorney feesfrom Sumner Regional Medical Center’ s hospital lien and remand the caseto thetrial
court for such further proceedings as may berequired.

PATRICIA J. COTTRELL, JUDGE
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